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Statement and Argument. 

In July, 1907, the Appellee brought this suit on the 
common money counts to recover from the Appellant 
money which she had had and received for the use of his 
intestate. James Taylor. At the trial, the contract, which 
is to be found upon page 5 of the Record, was offered in 
evidence as the first step in the Plaintiff's proof. The 
contract is in Appellant’s handwriting. Objection was 
made to its competency as evidence because it was one of 
that class of contracts prohibited by Section 2103 of the 
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Revised Statutes of the United States. We confess our 
inability to see what bearing this statute has upon the subject 
matter of this contract, which was simply an agreement to 
pay to James Taylor a certain proportion of any fee that 
might be awarded to Mrs. Lockwood for the prosecution 
of some claims against the Government. Nothing was to 
be paid by him to her out of anything she was to recover 
for him, but, upon the consideration mentioned in the 
contract itself, she agreed to pay him out of her fee. The 
contract is neither within the letter or the spirit of the inhibi¬ 
tion of the section of the Revised Statutes referred to, nor 
was the Statute passed on account of any policy of the 
Government against the making of such a contract. In 
addition to this, the controversy over this Eastern Cherokee 
lund was taken away from the operation of Sections 2103, 
etc., of the Revised Statutes by the Act of March 3d 1903 
(32d Stat. L., page 996). 




Dudley, et al., vs. Owen, 31st Court of Appeals, 177. 

A 11 Indian, as well as a white man, always had a right to 

work for another person, and receive compensation for his 

services. Taylor gave up nothing by reason of the contract, 

but was to be paid out of Mrs. Lockwood’s money for the 

services which he had rendered or was to render Mrs 
Lockwood. 

As the next link in his chain of proof, the Plaintiff then 
° ere< m ev 'dence, without objection, the pleadings in the 
case of the Eastern Cherokees and the Cherokee Nation 
against the United States in the Court of Claims, and no 
objection was made either to their competency or relevancv 
and he followed it up by the offer to introduce the decree 
in that same case for the purpose of tracing, step by step, 
into the hands of the Appellant, the money which the 
rlamtiff was seeking to recover from her as having been 
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received by her for the use of the Plaintiff. Over the objec¬ 
tion of the Appellant, the Court admitted this decree in 
evidence, and this action is assigned as error. Upon what 
theory this error is assigned, we do not quite understand. 
As has been said, the action was one for money had and 
received. It was necessary for the Plaintiff to show that it 
had been received and how it had been received, and, in 
order to do so, it became necessary for him to identify the 
money received with that agreed to be paid by the Appel¬ 
lant to James Taylor, his intestate. Having offered the 
pleadings in the case, without objection, the decree founded 
upon them became germane, if not absolutely essential, to 
do this. The contract refers to a sum of money amounting 

to 


“$4 409 962.46 found due to the Cherokee Nation, in 
an accounting by the Secretary of the Interior, andjin 
accordance with an agreement made with the Cherokee 
Nation at Tahlequah, Indian Territory Dec. 19, 1891, 
and approved by Congress, March 3, 1893, and other 
matters against the Cherokee Nation and the United 
States.” (Record, page 5.) 


and our friends have endeavored to show that this sum is 
not the sum referred to, either in the pleadings, or in the 
decree of the Court of Claims because the amount referred 
to in those pleadings is about $1,111,274.28, but the slight¬ 
est inspection of the pleadings themselves will demonstrate 
that the claims are identical, the claims in the pleadings 
being for the amount just named, together with interest on 
that sum at five percent from June 12th. 1838, which would 
make just about the sum of $4,409,962.46 mentioned in 
the contract at the date of its execution, in addition to which 
the contract refers to the agreement at Tahlequah, Indian 
Territory, Dec. 19, 1891, and approved by Congress March 
3d 1893, and the Supreme Court of the United States, in 
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the case of the United States against the Cherokee Nation 
and the Eastern Cherokees, which is the same case in which 
these pleadings were filed, holds that 


me «tioned in said H. R. Ex. Doc. No. 
ouy, D/th Cong., 2d sess., is therein referred to as ‘the 
au ard rendered under the Cherokee agreement of 
December 19, 1891, ratified by Act of Congress ap¬ 
proved March 3, 1893 ’ ” 8 p 


• 202 U. S., page 104. 

Ihen the Plaintiff offered in evidence two letters from 
the Defendant (Record, page 12), one written five days 
alter the argument of the case, in which she gives in detail 
an account of it, and one written July 26th, 1906, being 
twenty days after she received the fee awarded her by the 
decree of the Court of Claims just referred to, in which she 
remits James Taylor One Thousand Dollars and tells him 
that there is more coming, and recommends the payment of 

one-half of it to his son because “he had done a good deal 
for us and needs the money.” 

Then follow the two depositions (Record, page 13), in 
which there is the positive proof of the admission by the 
defendant of her liability to the Plaintiffs intestate, and 
there the Plaintiffs case was rested. Upon motion to the 
Court to instruct the jury to bring in a verdict for Defend¬ 
ant, the motion was denied and this action is assigned as 
error. Of course, as the Appellant, subsequent to this 
ruling, went into her case, she abandoned her exception to 
this action of the Court. However, the same motion was 
made after she had introduced all of her proof, met with 
the same fate, and exception was again taken to the action 
of the Court m refusing to take the case away from the jury 
for a total failure of evidence upon all the proof. The 
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trial court; was of opinion that this was a question of fact 
for a jury to determine, and the jury has determined it, 
and we submit that the action of the jury is not the subject 
of review in this Court, no matter how hard the attorneys 
for the Appellant may strive to make it so. 

The Plaintiff took the stand on her own behalf, and was 
allowed to tell everything about this case that she saw fit 
to tell, except that upon objection being made to her stating 
what efforts she had made to collect other moneys since she 
received the amount in controversy in this case, the Court 
sustained the objection, and also how much the share of 
each individual of the Eastern Cherokees was in the five 
million dollar fund. As to the last, Senator Owen testified 
that it was $116.00, so that no harm was done, even if the 
proof had been competent; and the former could have had 
no possible bearing upon the litigation, being something 
which had occurred after the cause of action arose. The 
object avowed for the offer of this testimony was to show 
that when Mrs. Lockwood made the remittance of $1,000.00 
to James Taylor, she intended to deduct that from sums 
which might thereafter be collected by her for James Taylor 
and his children. She had already testified that she had sent 
the $1 000 00 to James Taylor because he was a poor old 
man and it was an act of charity of which she was very 
proud and we submit that if it was an act of charity, it was 
hardly consistent with the expectation of earthly reward or 

return. 

On cross-examination, Mrs. Lockwood testified, in 
effect that although she had known Taylor for a long time, 
she had never been in partnership with him with reference 
to Indian claims, but had given him advice as his lawyer 
frequently; that he came to her because he could get his law 
“on tick” while other lawyers charged him for it. She was ( 
then handed the two contracts, to be found on pages 18 and 
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19 of the lecord, which are entirely in her own handwriting, 
and asked whether they were hers, and whether she had ever 
entered into them with James Taylor. What she said about 
them is to be found at the bottom of page 17 of the Record, 
and we shall not make comment upon her testimony here. 

As the witness was under cross-examination at this time, 
under the practice in our Circuit Courts, it was not compe¬ 
tent for the Plaintiff then to offer these contracts in evi¬ 
dence, but they were then marked for identification, and at 
the close of the Appellant’s case were offered in evidence by 
the Plaintiff as part of his case and were admitted over the 
objection of the Defendant. When the Trial Judge ad¬ 
mitted these contracts in evidence, he, at the same time, 
said that he would permit Mrs. Lockwood to again take the 
witness stand and make any explanation of them that she 

might have, and she actually did subsequently avail herself 
of this privilege. 

W e submit that no error was committed in admitting 
these contracts in evidence. The question for determination 
by the jury was one of identity purely, and these contracts 
were not offered for the purpose of recovering a judgment 
upon them, but for the purpose of letting in a flood of light 
upon the subject of identity, to let the jury see what the 
parties were contracting about, what their minds were 
directed to, and not to alter, vary or contradict the terms of 
any written instrument, nor were these contracts intro¬ 
duced for the purpose of contradicting the Appellant upon 
an immaterial and irrelevant matter, although we do not 
wish to concede that it was irrelevant at all to the issues 
in\ oh ed for the jury to know exactly what the relations be¬ 
tween Mrs. Lockwood and James Taylor had been with 
reference to Indian claims. On the contrary, we maintain 
that it was most important that the relations which they bore 

to each other during all these long years should be known to 
the jury. 
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The Appellant also offered the four prayers on pages 21 
and 22 of the Record. They were rejected, and we submit 
the Court’s action was proper in so doing. The only ques¬ 
tion involved in the case was that submitted by the Court to 
the jury in its charge (Record, page 22), in which the Court 
leaves to the jury the entire question as to whether, upona 
the evidence, the case in the Court of Claims, m which the 
fee was allowed, was the same case which was contemplated 
by the parties when they entered into the contract of March 
8th 1897. The Appellant did reserve a special exception o 
the'following words contained in the Court’s charge: 

“If you find that the words used by them to describe 
the claims which they mutually intended to agree about 
did not in fact describe them, it is appropriate for you 
to determine from the evidence the exact claims which 
they had in mind and intended to describe by the words 
they used.” (Record, page 22), 

but found no other objection, and took no other exception to 
the charge. The language complained of in this exception 
was eminently fair in our opinion and greatly to the advan¬ 
tage of the Appellant. The old contracts the one of partner¬ 
ship and the one reaffirming it (Record pages 18 and ) 
had been admitted in evidence over the objection o 
Appellant, the chief objection being that they were not the 
contracts sued upon (although no contract was sued upon at 
all) and that to admit them in evidence would be to vary, 
alter or contradict the contract of March 8th. 1897, and so 
the Court, in using the language excepted to was evidently 
limiting instead of extending the effect of these old con 
tracts and explaining the object for which they were ad¬ 
mitted in evidence to be not to control the language used in 
the contract itself nor even to modify it, but to serve to ai 
to enlighten the jury as to the subject matter of that con- 
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tract. Such being the scope of such language, we submit 
that there was no error at all in its use—certainly no error 
of which the Appellant can complain. 

W e respectfully admit that the judgment appealed from 
should be affirmed. 

Charles Poe, 

Samuel A. Putman, 

Charles A. Maxwell, 

Attorneys for Appellee. 
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